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Introduction
Since its introduction in April 1999, the Anti-Social Behaviour Order has become possibly the best known of the range of measures used to tackle anti-social behaviour.
The general awareness of the order and its entry into popular culture have led to its acronym, ASBO, being entered in the Oxford English Dictionary. It is even possible nowadays to buy a range of ASBO merchandise! The popular understanding is that the order is primarily aimed at out-of-control youths, who hang around in groups intimidating and harassing local residents. This conception of the ASBO is borne out by the statistics -to the end of 2005, just over 40% of all ASBOs issued in England and Wales had been against 10-17 year-olds. 1 In light of the fact that the ASBO was actually designed for use solely against adults, this article outlines a number of concerns about the use of the remedy against young people in England and Wales. Through an examination of the key principles at the heart of the celebrated Scottish children's hearings system, and a comparison of the ASBO regime in England and Wales with the one in Scotland, it will suggest ways in which these concerns could usefully be addressed.
In both England and Wales and Scotland, an ASBO may be imposed on any individual who has acted in an anti-social manner, that is to say acted in a manner that caused or was likely to cause harassment, alarm or distress to one or more persons not of 1 In England and Wales, information on the age of the recipient is available for 9544 of the 9853 whole of, England and Wales/Scotland. 8 Breach of an ASBO without reasonable excuse is a criminal offence. 9 Although ASBOs have been available against those aged 10 and over in England and Wales since their introduction, 10 New Labour's original intention was that they would not be used routinely against those aged 10 to 15. During the Parliamentary debates on the Crime and Disorder Bill, Home Office spokesman Alun Michael stated that the use of ASBOs against groups of youngsters hanging around committing minor acts of criminal damage was 'unlikely' to be appropriate. 11 This was reflected in the draft Home Office guidance produced at the time. 12 However, in the months between Royal Assent and the ASBO coming into force, the Government performed a U-turn, apparently in response to strong representations made by a number of local authorities. 13 The draft guidance was revised, and the final version of the guidance published a few weeks before the ASBO came into force stated: 8 ASB (Scotland) Act, ss 4(6), 4(7); CDA, s 1(6).
9 ASB (Scotland) Act, s 9(1); CDA, s 1(10). 10 CDA, s 1(1).
11 HC Deb vol 314 col 871 23 June 1998. Opposition amendments to limit the availability of ASBOs to those aged 16 and over were nonetheless rejected, on the basis that this would have created a gap in the measures available to deal with so-called families from hell. Such familiesdescribed as those in which the adult members not only commit anti-social behaviour themselves, but also use the younger members as 'deliverers' of some of this behaviour -were to be dealt with using ASBOs in the case of those aged 10 and over, and Child Safety Orders in the case of those aged under 10 (col 869). 12 Home Office Draft Guidance Document: Anti-Social Behaviour Orders (London: Home Office, 1998), paras 3.5, 3.10.
13 E Burney 'Talking Tough, Acting Coy: What Happened to the Anti-Social Behaviour Order?' (2002) 41 Howard Journal of Criminal Justice 469, 'It is unlikely that there will be many cases where it would be appropriate to apply for an order against a 10-11 year-old … [but] Applications may routinely be made for the middle and older age groups of juveniles and young people (e.g. 12-17 year-olds) as experience has shown that such individuals may commit serious acts of anti-social behaviour without adult encouragement or involvement' 14 In Scotland, by contrast, the ASBO has only recently been made available against 12-15 year-olds. 15 At the time of its introduction, the order was only available against those aged 16 and above. 16 When asked to explain this apparent discrepancy between the approaches taken north and south of the border, Scottish Office Minister Henry McLeish explained, '[I]n Scotland, there are already measures to deal with that age group -we felt that, after 27 years of progress, it was vital to keep the children's hearings system intact.' 17 This provoked calls for the youth justice system in England and Wales to adopt a similar approach to the one in Scotland. Alun Michael responded:
'I have made it clear that we believe that there are strengths in the Scottish system and weaknesses in the system in England and Wales. That is why … we have wanted to change the system in England and Wales, not by replicating the 
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This article argues that the widespread use of the ASBO against young people in England and Wales reflects a failure to learn from, and is symptomatic of a lack of commitment to, the key values which are central to the Scottish children's hearings system. It begins with a brief description of the children's hearings system, which outlines the system's three key principles. It then discusses the use of ASBOs against young people, concentrating on five main areas of concern: the readiness to resort to ASBOs; the forum for ASBO applications; the terms of ASBOs; publicising the details of ASBOs; and custodial net-widening. It ends by outlining a suggested scheme for the reform of the ASBO regime in England and Wales insofar as it is used against young people.
Introduction to the Children's Hearings System
The children's hearings system was introduced in 1971, following the blueprint set out in the report of the Kilbrandon Committee. 19 Its introduction flowed in part from dissatisfaction with the capacity of criminal court systems -including specially modified juvenile criminal court systems -to respond appropriately to the problematic behaviour of young people. 20 The Committee proposed a system in which only the gravest of crimes (such as murder, attempted murder and rape) would be prosecuted in the criminal courts, with all other crimes being dealt with by an integrated child welfare system designed to identify the child's needs and propose solutions. This system would apply to 19 Kilbrandon Committee Report on Children and Young Persons, Scotland, Cmnd 2306 (Edinburgh, H.M.S.O., 1964) . 20 Ibid, para 71. 6 children who were referred because they had committed an offence as well as to those in need of formal care for some other reason.
Referrals to the children's hearings system are first considered by an independent official known as the Reporter. The Reporter determines whether there is sufficient prima facie evidence that one of the grounds of referral is established (eg, an offence has been committed) 21 and, if this is the case, whether compulsory measures of supervision may be required. 22 If so, the Reporter will refer the case to a children's hearing. If the ground of referral is accepted by the child and their family, 23 the children's hearing will decide whether formal intervention -known as a supervision requirement -is required to address the child's needs. 24 The system is governed by the Children (Scotland) Act 1995. Section 16 of the Act enshrines three overarching principles: participation; liberalism; and welfarism.
Participation
A key feature of the children's hearings system is that decisions regarding the appropriate response to a child's offending are made in a non-court setting by nonjudicial personnel, following non-judicial processes. Children's hearings are lay bodies comprising volunteers from the child's community. Since the ground of referral has already either been agreed by the child and parents or established following due process of law in the sheriff court, hearings adopt a relatively informal, roundtable (usually 21 The grounds of referral are contained in Children (Scotland) Act 1995, s 52(2).
22 Children (Scotland) Act 1995, s 56(6) . 23 If the 'ground of referral' is not accepted, the issue will be determined in the Sheriff Court, with its panoply of due process protections (Children (Scotland) Act 1995, s 68). 7 literally), dialogical process involving the lay panel members, the child, their family and the local authority social worker. The hearing is required to give the child the opportunity to express their views and to 'have regard to such views' when making decisions. 25 Studies suggest that the hearings system is relatively successful in encouraging participation in comparison to court systems. 26 The importance of these participatory values of lay involvement, community representation and dialogical process is underlined by research which suggests that in criminal (and, by 28 and so measures which risked unnecessarily stigmatising young people should be avoided lest they exacerbate the behaviour they were intended to address. 29 Consistent with this perspective, the Scottish hearings system, almost since its inception, has been instilled with a liberal dimension which is sometimes overlooked by critics focussing on the authoritarian potential of the hearings' paternalistic welfarism. 30 First and foremost, the system aims to address problems (including offending) through negotiation and the seeking of consensus. This approach is enshrined in the overarching no non-beneficial order, or minimum intervention, principle, which provides that a requirement or order should only be made if 'it would be better for the child that [it] be made than that none should be made at all.' 31 Priority is thus given to seeking voluntary means by which troubled children (and their families) might be dealt with, though it is recognized (and power is provided) that compulsory measures may ultimately need to be imposed. Pivotal to this compulsion as a last resort mentality is the Reporter. 32 The Reporter has wide discretionary powers to divert cases 28 Act 1995, s 16(3) . 32 The importance of the diversionary role of the Reporter is underlined by research evidence which suggests that the police tend to trigger formal intervention against young people on the 9 out of the system where it is determined that formal compulsory intervention is not required, and indeed does so in a substantial proportion of offence-based cases. 33 The minimum intervention principle is also influential in those cases which the Reporter refers to a children's hearing, as in a significant proportion the hearing will prefer voluntary measures to a supervision requirement. 34 
Welfarism
The effect of the introduction of the children's hearings system was to more or less subsume juvenile criminal justice in Scotland within an integrated child care system.
The Kilbrandon Committee were of the view that 'the legal distinction between juvenile offenders and children in need of care or protection was -looking to the underlying realities -very often of little practical significance.' 35 The system thus not only deals 34 In 2005/6 a supervision requirement was imposed or an existing requirement reviewed in 75 percent of cases referred to a hearing on offence grounds, the other cases were discharged (ibid, p 35).
35 Kilbrandon Committee, above n 19, para 13. Empirical research bares out the Committee's assumptions as it has been found that the similarities in the backgrounds and circumstances 10 with children who have committed a criminal offence, but also care cases, which in England and Wales would now be dealt with by the family proceedings court under the auspices of the Children Act 1989. One important consequence of this integration of the child care and juvenile justice systems is that, in theory at least, punishment is excluded from the range of powers available to children's hearings; in all cases the 'paramount consideration' is 'the welfare of the child throughout his childhood.' 36 The system thus adopts a forward-looking approach, focussing on what needs to be done to address the underlying causes of the offending (or whatever the ground of referral to the hearings was), rather than a backward-looking approach which focuses on punishing the individual act. This integrated, ostensibly non-punitive approach to juvenile justice, with its emphasis on the child's 'needs rather than their deeds,' 37 has been described as a 'paradigm example' of a welfare-based system of juvenile justice. 38
The ASBO regime: five areas of concern
The readiness to resort to ASBOs between children referred to the children's hearings system on offence grounds and those referred for other reasons offend far outweigh the differences (L Waterhouse et al, n 26 above). In contrast to the minimum intervention principle which shapes the Scottish children's hearings system, it would seem that children in England and Wales frequently receive ASBOs even though other less formal, more constructive forms of intervention would have been possible. At present a two-tier system of reprimands and warnings applies where a child commits a criminal offence in England or Wales. 39 A child will generally receive a reprimand for a first offence, with a warning being issued if the offence is too serious for a reprimand or the child has previously received one. The warning is designed to be a once-only penalty, with prosecution normally following for a further offence and second warnings only being given in exceptional circumstances. An important feature of this framework is that the issue of a warning triggers the intervention of the local Youth Offending Team (YOT). The role of the YOT is to assess the child's needs and identify programmes which can be employed to address these needs with the intention of preventing further offending. The framework is thus designed to divert children from the criminal justice process. However, the ASBO is classified as a civil order and so falls outside the system of reprimands and warnings.
Moreover, whilst there are certain statutory consultation requirements which must be satisfied before an ASBO can be applied for, 40 consultation with the local YOT is prescribed by Home Office guidance only. 41 In other words, it is possible to apply for, and obtain, an ASBO without first consulting the local YOT. In fact, the study which the 39 The YJB's more recent study nonetheless found that many YOTs -mainly those in high ASBO-use areas -remain dissatisfied at their involvement in the decisionmaking process. Even when they are consulted, this often comes so late in the decisionmaking process that it is impossible to offer diversionary alternatives and, in any event, their contributions are given little weight. 44 Rod Morgan, chairman of the YJB, drew two inferences from this widespread failure to adequately consult with YOTs. 45 Second, that ASBOs, or the conditions attached to them, may be being imposed when they are not the most appropriate and constructive intervention. These inferences are supported by the YJB's recent study, which found that many YOT practitioners believe that ASBOs are used 'prematurely, and that an approach that prioritised supportive intervention over enforcement would have a greater positive impact on the behaviour of individual young people.' 46 To try and combat this common failure to consider diversionary alternatives, many areas have developed a 'tiered' approach to dealing with anti-social behaviour by children, whereby a number of informal interventions must be attempted before thought is given to applying for an ASBO. In Bridgend, for example, the first tier is a warning letter (3000 sent out), the second is a visit accompanied by a letter from either the police or the YOT's ASBO support worker (400 visits made), the third is an Acceptable Behaviour Contract (30 agreed), and the final stage is to apply for an ASBO (two ASBOs imposed). 47 In practice, however, the YJB found that in high ASBO-use areas tiered approaches are beset by a fundamental clash of ideologies. While YOT practitioners see their role as being to assess and address a child's needs in order to prevent further offending, the main priority of enforcement agencies in such areas is to provide relief to the community quickly and decisively. For them, a tiered approach to tackling antisocial behaviour is too slow and too uncertain. It is thus unsurprising that the YJB found 46 Above n 44, p 130. 14 significant differences between areas in the number of pre-ASBO tiers and in whether all tiers should be used or individual tiers could be bypassed. 48 There is a danger that the tendency, evident in England and Wales, to resort to ASBOs too readily could also pervade the ASBO regime in Scotland. Worryingly, the minimum intervention principle does not apply to applications for ASBOs. The role of the hearings system's diverter in chief -the Reporter -is also relatively reduced. It is the local authority or registered social landlord, not the Reporter, who determines whether to instigate the ASBO process; in stark contrast to the hearings process, there is no legal power for the Reporter to divert cases away from formal (ASBO) intervention;
and it is the Sheriff Court, not the hearings system, which has been granted ultimate decision making power. 49 These concerns are exacerbated by the fact that there are already signs of disquiet within Scottish New Labour, at both national and local level, about the relatively liberal approach which has so far prevailed. 50 However, in contrast to England and Wales, where the system of reprimands and warnings is bypassed, the Scottish Parliament has made some effort to ensure that the hearings system is tapped 48 Above n 44, chs 5, 10 & 13. 
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into at various junctures. Statute provides that when deciding whether to apply for an ASBO the local authority or registered social landlord must consult with the Reporter to the children's hearings system, 51 that when deciding whether to impose an interim ASBO the Sheriff must 'have regard' to any views expressed by the Reporter to the children's hearing, 52 and that, in the process for the imposition of a full ASBO, the Sheriff must instruct the Reporter to arrange a children's hearing and 'have regard' to its advice as to whether the imposition of an order is necessary. 53 Encouragingly, guidance produced by the Scottish Executive adds that the children's hearings system 'should continue to be the primary forum for dealing with antisocial or offending behaviour by under 16s,' and that an ASBO 'should only be pursued for a small number of persistently antisocial young people for whom alternative approaches have not been effective in protecting the community.' 54 This would suggest that the ASBO should generally be considered a measure of last resort. Indeed, whilst the guidance does also state that there 'must be flexibility to allow for use of an ASBO before the full range of options has been exhausted where there is a pressing need to protect the community,' 55 early research would suggest that in most parts of the country a last resort mentality has emerged, particularly in relation to under-16s. 56 So, whilst it dilutes the principle of minimum intervention which applies in children's hearings, the Scottish ASBO regime does illustrate that a 51 ASB (Scotland) Act, s4 (11) greater commitment to informal, diversionary schemes could be secured in England and Wales through integration of the ASBO with the normal youth justice process.
The forum for ASBO applications
The non-court setting of children's hearings is one of the central planks of the Scottish system. This stands in stark contrast to England and Wales, where children charged with a criminal offence appear before the youth court. The youth court, a specialised branch of the magistrates' court, tries and sentences young offenders aged from 10 to 17 inclusive. A specialised system of criminal courts to deal with children was first introduced by the Children Act 1908. Then named the juvenile court, its rationale was to employ special procedures geared at meeting children's needs. Whilst the Criminal Justice Act 1991 changed the juvenile court's name to the youth court, it did not alter its underlying rationale:
'Although the powers of the youth court will in some respects be different from those of the juvenile court, the 1991 Act preserves the distinctive features of the juvenile court. This is intended to ensure that young people are dealt with in a way which has proper regard for their youthfulness' 57 Proceedings in the youth court are more informal than in the adult magistrates' court. Magistrates sitting in the youth court are specially trained. Clear, accessible language should be employed, and legal terminology avoided. Rooms should be appropriately furnished, without such formal and imposing features as raised benches.
And sittings of the court are closed to the public.
In certain situations, the youth court has the discretion to transfer a child to the adult Crown Court for trial. 58 Following the European Court of Human Rights' decision that Robert Thompson and Jon Venables' trial for the murder of James Bulger had breached their right to a fair trial under Article 6 of the European Convention on Human Rights (ECHR), 59 Lord Bingham issued a practice direction describing how Crown Court trials involving children should be conducted. This states:
'The trial process should not itself expose the young defendant to avoidable intimidation, humiliation or distress. All possible steps should be taken to assist the young defendant to understand and participate in the proceedings. The ordinary trial process should so far as necessary be adapted to meet those ends' 60 Some of the steps which might be taken to achieve this include allowing the child to visit the court pre-trial outside court hours so that he can familiarise himself with the courtroom, ensuring that all participants in the trial are on the same or almost the same level, allowing the child to sit with his family and in a place that permits easy, informal communication with his legal representatives, explaining the proceedings in language the child can understand, employing a timetable which takes account of a child's inability to concentrate for long periods, not wearing robes and wigs, and restricting public attendance at the trial. However, these steps were declared insufficient to satisfy the 
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(UNCRC) by the United Nations Committee on the Rights of the Child. 61 Fionda writes, 'these measures merely dress the window of the more significant problem … To effectively deny the child a child's status and then to ask the court to be wary of the child's youthfulness makes little sense.' 62 Fortin points out that 'despite the greater informality, children are still required to sit in a dock, stared at by the jury, and crossexamined by barristers.' Highlighting the stark contrast with the civil law's perspective on a child's capacity to instruct a legal adviser, she notes that 'all those tried by the Crown Courts are considered to be capable of instructing their lawyers and comprehending the proceedings.' 63
The tendency to treat children accused of unlawful behaviour as being fully competent, and the concomitant failure to make adequate concessions for their youthfulness, has also pervaded the ASBO regime. Since ASBOs are civil orders, applications for standalone orders fall outside the jurisdiction of the youth court and so are heard by the adult magistrates' court. 64 The Home Office guidance requires the applicant authority to 'contact the justices' clerk in advance of the hearing to ensure that it will be conducted in a way that is suitable for the child or young person,' but the only modification which it stipulates in such cases is that 'the justices constituting the court should normally be qualified to sit in the youth court unless to do so would result in a delayed hearing.' In fact, the guidance insists that, unlike the youth court, the 61 proceedings should be open to the general public with no automatic restrictions on press access or on revealing the child's identity. 65 The failure to make adequate provision for young people is even more profound in the Scottish ASBO regime. Whilst in England and Wales one court procedure has replaced another (albeit specially modified) court procedure, in Scotland the decisionmaking hegemony of children's hearings has been directly challenged by the Scottish Parliament's choice of the Sheriff Court, sitting in its summary, civil mode, as the forum best placed to deal with applications for ASBOs against under-16s. 66 This retrograde step is of great significance, for it marginalises key principles associated with the children's hearings system, principally those of participation and welfarism. Since the Sheriff Court is presided over by a single, senior, legally qualified and permanently appointed judge, selecting this institution as the forum for ASBO applications greatly diminishes lay involvement and community representation. This is a surprising development, given that in recent years a discernible policy aim of government both sides of the border has been to attempt to address the problem of anti-social behaviour through the empowerment of local people in affected communities. Anti-social behaviour policy, and the wider community safety agenda, is rooted in the intuition that attempts to govern security will be most effective when the knowledge and capacity of local people is mobilised to solve local problems. 67 Participation is undermined still further by the choice of an adversarial procedure. This is antithetical to the relatively informal, round possibly not even be present at the hearing of the application for an interim ASBO. 68 Selecting the Sheriff Court as the decision-making forum for ASBOs also compromises the principle of welfarism. It represents a clear symbolic statement that a child's antisocial behaviour is not primarily a matter for an integrated child care and juvenile justice system concerned with the child's needs. Beyond the symbolic, the sole criteria for the Sheriff to impose an ASBO are that the child has acted anti-socially and that an order is necessary to protect others from further anti-social acts. Why the child's welfare should be the paramount consideration when a children's hearing determines whether to impose a potentially highly invasive supervision requirement on a child following the commission of an offence (including a breach of an ASBO), but that welfare should effectively be excluded from consideration when determining whether an ASBO should be imposed, is far from clear.
Concluding observations: United Kingdom of Great Britain and Northern Ireland
So, on both sides of the border, the choice of forum for applications for ASBOs against young people displays a failure to make adequate concessions for their youthfulness. To a limited extent, it would be straightforward to remedy this in England and Wales. The ASBO could be reclassified as criminal in nature so that applications for orders fall within the jurisdiction of the youth court. Whilst the ASBO was purposely classified as civil in nature in order to avoid the application of certain criminal law due process protections, principally the rule against hearsay evidence, 69 since the remedy was not intended for use against children avoiding the youth court's jurisdiction was not part of the order's design. But, while such a change would be welcome, it would only go some 68 'There is no explicit provision for any representations made by or on behalf of the respondent before an interim ASBO is granted, although the court, using its discretion, can consider any such representations as it sees fit' (Scottish Executive, above n 54, para 86). 72 Amongst the prohibitions which the appeal courts have held to be invalid are: 'In any public place, wearing, or having with you anything which covers, or could be used to cover, the face or part of the face. This will include hooded clothing, balaclavas, masks or anything else which could be used to hide identity, except that a motorcycle helmet may be worn only when lawfully riding a 
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So, if a group of young people assemble on a housing estate to race motor bikes, the ASBO should not merely prohibit them from racing motor bikes. It should also prohibit them from being in each other's company on the estate. This would allow the authorities to intervene as soon as they begin to assemble, and so not have to wait for them to begin racing.
Preventive prohibitions, which include curfews as well as geographical exclusions and bans on associating with particular people, are difficult to square with the institutional values -particularly the principle of welfarism -which are central to the children's hearings system. They may nonetheless be imposed on both sides of the border, because, just as in England and Wales, the Scottish legislation states that an ASBO is not limited to preventing repetition of the anti-social behaviour -the order may impose any prohibitions deemed necessary for the purpose of protecting others from further anti-social behaviour by the person subject to the order. 78 The statutory requirement to give paramount consideration to the child's welfare, which shapes decision-making in a welfarist direction in the children's hearings system, does not apply. This focus on public protection provides fertile ground for the kind of preventive prohibitions which have been actively encouraged in England and Wales. 79 One consequence of this focus on public protection at the expense of the principle of welfare is that preventive prohibitions may prove counter-productive. Sometimes this counter-productivity is obvious. For example, an 18 year-old in Manchester was given 78 ASB (Scotland) Act, s 4(6); CDA, s 1(6). 79 It should be noted that, since a children's hearing can make a decision which is not consistent with the welfare of the child if it is necessary to protect the public from serious harm (above, n 36), an ASBO could conceivably be imposed through an application of this exception to the general rule that the child's welfare is paramount.
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an ASBO which prohibited him from congregating with three or more other youths. He was subsequently arrested when he entered a successful local youth club with a good reputation on the grounds that there were more than three youths in the premises, even though the session scheduled for that evening was how to deal with anti-social behaviour. 80 But they can also be counter-productive in a more general manner. Access to public space and spending time with friends is of great importance to young people. 81 Emphasising this, the YJB study states that preventive prohibitions reduce the likelihood of co-operation and compliance. The majority of breach cases centre on failure to comply with these types of prohibitions. A more targeted approach, with more sparing use of preventive prohibitions, would help reduce the incidence of breach of ASBOs. 82 Preventive prohibitions may also breach children's rights under Articles 8, 10 and . 82 Above n 44, pp 142, 148. 25 is arguable that they are disproportionate. Although the Strasbourg Court has not explicitly recognised the 'least restrictive means' test as an aspect of proportionality, it 'has often in practice decided the question of proportionality by asking whether a particular measure could be achieved by a less restrictive means.' 83 Yet preventive prohibitions not only ban repetition of the anti-social behaviour (the motor bike racing), they also ban conduct which is necessarily prior to it (assembling on the housing estate).
To the extent that such orders extend beyond prohibiting a child's anti-social behaviour, it is arguable that they violate the ECHR.
In England and Wales there is a further reason for believing that ASBOs which impose preventive prohibitions on children (and also ASBOs which only contain nonpreventive prohibitions) may be held to be disproportionate. Unlike Scotland, where there is no statutory minimum duration for an ASBO, 84 in England and Wales all ASBOs must last for at least two years 85 -which is a long time in the life of an adolescent. The Home Affairs Committee opined that this minimum duration is 'inappropriate' in the case of children, and that magistrates should be given greater discretion to set the duration of an order. 86 Maurice Kay LJ's acceptance that 'Just because the ASBO must run for a minimum of two years it does not follow that each and every prohibition within a particular order must endure for the life of the order' 87 has mitigated the rigidity of the 83 ASBOs against children should be reviewed annually by the bodies that applied for the order in the first place. If these bodies decide that any of the prohibitions are no longer necessary, they should apply to vary or discharge the order. 88 However, the YJB study not only found that a significant number of children are being served with ASBOs well in excess of two years, but also that, in practice, there is no evidence that orders are proactively reassessed once they have been made. 89 The second set of concerns regarding the terms of ASBOs relates to the fact that they must be negative in nature -an ASBO cannot place positive requirements on an individual. An order will thus do little to address the underlying causes of the behaviour. This is especially significant given that the Home Affairs Committee found that young perpetrators of anti-social behaviour often suffer from serious disadvantages and social exclusion and have significant support needs. 90 The Committee concluded that the 'most important' reason why almost half of all ASBOs are breached is the 'insufficient support given to perpetrators who may have problems of addiction or of mental health or may be living in chaotic families.' 91 Burney has observed that a purely negative measure like the ASBO would be 'unthinkable' in the welfarist Swedish system. 92 Seeking to adapt the order for the similarly welfarist Scottish system, the Scottish Parliament and Executive have attempted some integration with the hearings system. So, for example, the Sheriff must 88 Above n 41, p 45. 
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issue an ISO or explain its reasons for not doing so. 97 An ISO can require an individual to attend sessions for up to two days per week, for a period of up to six months. Breach of an ISO without reasonable excuse is a criminal offence, punishable (in the case of those aged 14 and over) by a fine of up to £1000. 98 The creation of the ISO represents a welcome concession that the imposition of negative prohibitions cannot, in itself, tackle the underlying causes of an individual's anti-social behaviour. However, while in Scotland any supervision requirement is imposed by a children's hearing shaped by the values of participation and welfarism, an ISO is imposed by a court. Moreover, for ISOs to have a chance of working effectively requires that sufficient resources are made available and that these resources are targeted properly. 99 The YJB found that over one-third of sentencers were unaware of the ISO or their power to impose it. Moreover, the children that ASBOs are sought against had often had previous contact with the local Youth Offending Team (YOT), which led a majority of sentencers to opine that the ISO will only prove to be a useful measure in a small proportion of cases. Some also added that ISOs are 'too little too late,' and are no substitute for a lack of earlier support to families. 100 And there is a further difficulty. In R (McCann & others) v Crown Court at Manchester 101 the House of Lords applied the three criteria set out by the European Court of Human Rights for 97 Note that a court making a post-conviction ASBO cannot issue an ISO, the rationale being that the sentence imposed for the criminal offence should tackle the underlying causes of the antisocial behaviour. 98 The statutory framework governing ISOs is found in CDA, ss 1AA & 1AB. 99 See the report of the Home Affairs Committee, above n 42. The Home Office has recognised that, since attaching an ISO to an ASBO increases the burden on the individual, it makes it more difficult to regard the combination of orders as being purely preventive. 104 The creation of the ISO post- McCann thus raises the question whether, in relation to children, 105 the civil classification of ASBOs is still appropriate. 106 
Publicising the details of ASBOs
In criminal proceedings in the youth court in England and Wales, there is a presumption that a child's personal details should not be divulged. 107 This protection of a child's anonymity accords with a child's rights under the UNCRC and Beijing Rules. 108 But since the ASBO is classified as a civil order, the presumption in favour of anonymity is reversed, so that there is instead a presumption in favour of disclosure. 109 The 105 Following the creation of the Intervention Order (CDA, ss 1G-1H), similar logic could also now apply to ASBOs against adults. 
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which prohibits the publication of information intended to, or likely to, identify a child or the child's school/address in any case about which the Principal Reporter has received information -will apply to all applications for ASBOs because, as noted above, the Principal Reporter will receive information about each and every ASBO case concerning a child under the age of 16 at various stages of both the interim and full ASBO process.
The effect of the section, breach of which is a criminal offence, is thus to create a strong presumption against publicity. And although the Sheriff retains a power to allow publication 'in the interests of justice,' 114 deciding whether to exercise this discretion constitutes the determination of a matter with respect to a child, and so the Act's overarching requirement to regard the welfare of the child as paramount applies. 115 Since it is difficult to conceive of circumstances in which publicity could be consistent with the paramountcy principle, publicity should only be permitted in the rare situation where the Act permits the principle to be disregarded -where it is necessary to protect the public from 'serious harm.' 116 This is very unlikely to be the case where a child has committed minor criminal or non-criminal anti-social behaviour. published by the Scottish Executive states that since the ASBO is 'a public court document … the fact that it has been made and its terms and duration are in no way confidential'. 118 The guidance goes on to say that it is for the Sheriff imposing the order to determine whether publicity should be permitted, taking into account the need to justify the interference with the individual's rights under Article 8(1) ECHR. The guidance describes the individual's age as merely an 'important factor' to consider when balancing the rights of the individual with the public interest. So publicity campaigns similar to those in England and Wales may yet also be mounted in Scotland.
The Home Office guidance issued in England and Wales gives five reasons for its insistence that 'publicity should be expected in most cases.' 119 Of these five, threepublic reassurance about safety, public confidence in local services, and deterring other perpetrators -could equally be used to justify divulging the personal details of children charged with a criminal offence, yet in criminal proceedings a presumption of anonymity applies. This raises the question whether the other two reasons -enabling local people to police the order, and (therefore) deterring the child from breaching the order -are in themselves sufficient to justify reversing the presumption into one in favour of disclosure.
Whether it is necessary to disclose a child's personal details to enable victims of the anti-social behaviour to police an ASBO is doubtful -victims will often know, or at least be able to recognise, the child in question. But it is not just victims who are expected to police the order. The whole community, victims and non-victims, are expected to play their part, a stark example of a 'responsibilization strategy '. 120 Orchestrating publicity campaigns to disseminate the information non-victims need to police an ASBO risks fostering anger and resentment in the local community. Such an approach, which encourages a lynch mob mentality and exacerbates social exclusion, resonates with Rutherford's description of the 'eliminative ideal.' 121 The naming process does nothing constructive to aid a child's reintegration into the community. It is disintegrative. 122 Unsurprisingly, the YJB found widespread concern amongst professionals about publicising the details of children with ASBOs, and that, in some cases, public identification acted as a badge of honour and created a sense of satisfaction about causing trouble. 123 To publicly name children, who are engaged in a process of self-development and so are susceptible to stigmatization, ignores the lessons of the labelling theorists of the 1960s.
But, even if one were to accept that, notwithstanding the concerns just outlined, the benefit of enabling the local community to police ASBOs outweighs a child's interest in anonymity, a further concern remains -the nature of the rhetoric that tends to 'The language used in some of the publicity was colourful, but having regard to the known facts already in the public arena it was entirely appropriate, and the colour was needed in order to attract the attention of the readership' 126
Condoning the use of colourful language extends beyond permitting dissemination to the local community of the information they need to police an order.
Colourful language is likely to be emotive, sensationalist and stigmatising. As argued above, it is likely to hamper a child's development, heighten social exclusion and harbour resentment in the local community. Resorting to such rhetoric in order to stir local people into policing ASBOs should not be an acceptable tactic. Scotland is, at present, relatively small (fewer than one hundred), and although there are moves to slightly increase the capacity of this secure estate, the restricted numbers prevents the children's hearings system and local authority social work chiefs from resorting to incapacitation as a convenient strategy for dealing with troublesome youth. Over the past century, youth justice policy in England and Wales has fluctuated between broadly punitive and welfarist approaches. 141 There have also often been bifurcations of policy, with a punitive approach being adopted for some, normally serious or persistent, young offenders, and a welfarist approach prevailing for others who are perceived as merely a nuisance. 142 Since the murder of James Bulger, political and public attitudes towards young offenders have hardened, and a punitive approach has dominated. 143 
Custodial net-widening
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The ASBO is a prime example of this perspective. Although it was designed solely for use against adults, the Government have encouraged its use against young people. This failure to recognise the importance of the principle of welfarism is further illustrated by the frequent imposition of preventive prohibitions, by the two-year minimum duration of an ASBO, and by the promotion of publicity campaigns which commonly employ 'colourful' language. Arguments that measures like these are needed to control crime rates are rebutted by victimisation data from Scotland, which suggests that it is possible to have less crime without a punitive juvenile justice system, 149 and from a comparative study of different systems in two cities (one in Germany, the other in the USA) showing that a highly punitive interventionist criminal justice system does no better at deterring juvenile crime than a relatively lenient approach. 150
Empirical evidence also underlines the importance of the principle of liberalism.
Self-report studies suggest that offending and anti-social behaviour is so prevalent in the teenage years that it can be viewed as a relatively normal feature of adolescence, 151 and that all but a small minority will be 'adolescent limited offenders' 152 and will 'grow out of' crime and anti-social behaviour. 153 The ASBO nonetheless sits abreast of the diversionary scheme of reprimands and warnings, allowing YOTs to be marginalised and the order to be resorted to too readily. This is especially dangerous given the potential 149 D J Smith 'Less Crime Without More Punishment ' (1993) It could even be argued that YOPs subscribe more fully to participatory values than the 154 The four conditions identified by Sherman are: (1) the sanction is unfair. A young person subject to an ASBO may regard it as either substantively unfair (eg, the terms seem to him to be overly restrictive) or procedurally unfair (eg, not able to participate in or understand the proceedings); (2) the individual is poorly bonded to or alienated from the sanctioning agent or the community the agent represents (often the effect of an ASBO is to exacerbate social exclusion); Assuming that the ASBO will continue to form part of the Government's campaign against anti-social behaviour, we believe that greater weight could be given to the principles of participation, liberalism and welfarism by making three fundamental changes to the ASBO regime in England and Wales insofar as it applies to young people. 
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principle of welfarism, would dictate a strong presumption in favour of anonymity. In the event that an ASBO is imposed and subsequently breached, the prosecutorial official would determine whether a custodial sanction might be necessary and if so, refer the case for prosecution in the youth court where Detention and Training Orders would remain an available sanction. 161 However, the principles of minimum intervention and welfarism would apply which would mean that custody should only be resorted to if truly necessary.
In spite of the introduction of the ASBO against 12-15 year-olds in Scotland, the primary forum for dealing with young offenders remains the children's hearings system.
This system regards young offenders as simply one subgroup of the broader category of children in need, and so adopts an approach based on the principles of participation, liberalism and welfarism. South of the border, the ASBO has quickly become one of the most popular measures in the campaign to tackle anti-social behaviour by young people, notwithstanding the fact that the remedy was designed for use solely against adults and that a large number of the children who receive orders suffer from serious disadvantages and social exclusion and have significant support needs. This article has shown how, by reclassifying the ASBO and introducing new youth panels, greater weight could be given
to the values at the heart of children's hearings. This would ensure a more effective response to the needs of young people who behave anti-socially. 161 The youth court could be granted discretionary power to revert the case to the youth panel for (non custodial) disposal in appropriate cases. The power to refer a case to a children's hearing for disposal is often used by the courts in Scotland in the small number of under-16s cases that are prosecuted rather than referred to the children's hearings.
